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BE IT REMEMBERED, that pursuant to Notice, and on 
the 6th day of January 1999, commencing at the hour of 
6:55 p.m., in the offices of Aiken & Welch, One Kaiser 
Plaza, Suite 505, Oakland, California, before me, 
TRISHAE L. JONES, a Certified Shorthand Reporter, 
personally appeared ALLAN H. SMITH, M.D., Ph.D., 
produced as a witness in said action, and being by me 
first duly sworn, was thereupon examined as a witness 
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in said cause. 


-oOo- 

RON SHINGLER, Wartnick, Chaber, Harowitz, Smith & 
Tigerman, 101 California Street, Suite 2200, San 
Francisco, California 94111, appeared on behalf of the 
Plaintiff. 

GERALD BARRON, Shook, Hardy & Bacon, One Market, 
Steuart Tower, Ninth Floor, San Francisco, California 
94105, appeared on behalf of the Defendant Philip 
Morris, Inc. 


AIKEN & WELCH COURT REPORTERS 

4 

ALLAN H. SMITH, M.D., Ph.D., 
sworn as a witness, 
testified as follows: 


EXAMINATION BY MR. BARRON 

MR. BARRON: Q. Would you state your full name 
for the record, sir. 

A. Allan Smith, A-l-l-a-n. 

Q. And what working address do you have? 

A. DELETED. 

I'm also professor of 

epidemiology at the University of California Berkeley. 

Q. What is your residence address? 

A. That was what I gave. I have a home 
office there. 

Q. If it's decided to send to you your 

deposition transcript so that you can look at it, 
correct it if you feel it needs correction and sign 
it, to what address would you like it sent? 

A. That one, the home office address in 

DELETED. 

Q. Have you had your deposition taken before 
in any kind of a matter whatsoever? 

A. Yes. 

Q. On how many occasions? 

A. I don't have an exact count. It's well 

AIKEN & WELCH COURT REPORTERS 
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over a hundred. 

Q. On any of those occasions, were you a 

party to the case? 

A. No. 

Q. Have you had a chance to talk with the 
lawyer who's defending you at this deposition who's 
representing the plaintiff, Patricia Henley, in this 
case about the nature and extent of your deposition? 

A. Yes. I'm a little confused when you say 
"defending me at this deposition." You mean Mr. 
Shingler here? 

Q. Yes. 

A. We did talk some before. 

Q. Do you believe that you have a complete 

and full understanding of the deposition process both 
because of the numerous times that you've given 
depositions before and because of whatever discussions 
you've had with Mr. Shingler so that I need not 
describe in detail the process to you? 
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20 A. I don't think you need to. 

21 Q. Most important is that I do not want you 

22 to answer something that you haven't heard completely, 

23 nor do I want you to answer something that you have 

24 heard but don't understand, nor do I want you to 

25 answer something that contains some inappropriate, 
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imprecise language that you think would make it an 
imprecise question and answer were you to give your 
answer. 

So if any of those things occur, would you tell 
me about it so that I could either have the question 
reread by the court reporter if you haven't heard it 
or rephrase it if you have heard it but don't 
understand it, or correct it if it needs some 
correction in terms of terminology? 

A. Yes. 

Q. And is there any reason why you couldn't 
give a complete and accurate deposition this evening 
concerning your involvement in Patricia Henley's case? 

A. No. 

Q. Do you have a curriculum vitae or resume? 

Off the record. 

(Discussion off the record.) 

MR. BARRON: Q. Is what you have handed me a 
current and up-to-date curriculum vitae? 

A. It's dated February '98. There's been no 
changes in appointments since then. 

Q. Have there been any additional 

contributions on your part to any articles or 

treatises that are not listed here? 

A. Probably, yes. There have been one or two 
AIKEN & WELCH COURT REPORTERS 
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more publications. I don't think any on lung cancer, 
if that helps you. 

Q. Would you, for the record, indicate what 
those additional publications were? 

A. There's a publication on bladder cancer 
and arsenic that's now in press that's not listed 
here. 

Q. And what is the title of the article, and 
in what journal is it going to be published? 

A. I think the journal was Cancer Causes and 
Control. 

Q. I'm sorry. Could you say that again? 

A. Cancer Causes and Control. I don't 
remember the exact title. It was an invited paper on 
bladder cancer and arsenic. That's the only one that 
comes to mind. 

Q. I didn't have a chance yet to look at that 
curriculum vitae. Hold it though for yourself for a 
moment to answer this question. Are there any 
publications listed there that in your curriculum 
vitae are listed as those that are going to come to 
press that have not yet been published that you now 
know have been published since your curriculum vitae 
was finalized here in February of this year? 

A. Yes. 

AIKEN & WELCH COURT REPORTERS 
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And they are found on the last page, are 
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A. Right. I think the last four — 

Q. Do you want to just take a pen and check 

them off for me. 

A. The last four are now published. 

Q. Thank you. 

May I have the CV, and I'll have it marked by 
the court reporter as Exhibit No. 1 to the deposition. 

(Document marked Defendants' 
Exhibit No. 1 for 
Identification.) 

MR. BARRON: Q. Are there any particular 
publications as listed here in your curriculum vitae 
that you believe have specific discussion of any 
features of the opinions that you are going to be 
offering at trial as you understand it? 

And what I'd like you to do as you're looking at 
the CV is simply circle to the left of those articles 
any of the articles or publications that you believe 
are specifically pertinent to the opinions that you 
believe you've been asked to provide or are likely to 
provide as an expert in this case. 

A. I don't know quite how to — how broadly 
to answer that. I was just looking at the first page 
AIKEN & WELCH COURT REPORTERS 
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of publications. Number five is an article that does 
relate to smoking and its effects but not lung cancer. 
I may well be asked about my experience with studies 
that relate to smoking so that one might come up. But 
I'm not quite sure how — when you say "specific to my 
opinions," just how broad you'd like me to answer this 
question. 

Q. Well, why don't we do this. Why don't we 
have you tell me right now in summary what you believe 
to be the opinions that you are going to be asked to 
give as a witness at trial or in your opinion are 
likely to be given by you as a witness at trial in 
this case. 

A. Well, it's my understanding there's 
evidence that the plaintiff, Patricia Henley, has lung 
cancer. It's my opinion that it was caused by 
cigarette smoking. That's the fundamental key 
opinion. There may be other areas I'm asked to give 
opinions on that relate more generally to epidemiology 
and causal inference and how cause is worked out. And 
there may be other topics, but the fundamental one is 
that smoking caused this lung cancer. 

Q. Let me see if I can break down your answer 
a little bit. 

First of all, is it true that there is nothing 
AIKEN & WELCH COURT REPORTERS 
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in your curriculum vitae by way of the publications or 
articles that you have relied on specifically in order 
to develop what you call your understanding that 
plaintiff has lung cancer? 

A. Well, I don't quite know how to answer, 
but let me see if I understand the question. My 
understanding is that plaintiff does have lung cancer. 
I'm aware of studies of lung cancer and have done some 
and published about them where the evidence the 
patient has lung cancer comes from a clinical 
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diagnosis often based just on death certificate where 
there's clear evidence of linkage with cigarette 
smoking where the summary of that evidence and 
interpretation of it is causal. 

So in that regard, yes, although, as far as 
pathological or clinical examination or x-rays or 
information like that that relates to diagnosis, then, 
no. 

Q. I think I understand what you've said, and 
I think you understood the nature of my question and 
answered it. But let me make sure just so that we're 
clear on the record, okay? 

A. Okay. 

Q. You've now stated twice that it is, quote, 

"your understanding," close quote, that plaintiff has 
AIKEN & WELCH COURT REPORTERS 
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lung cancer. And you've now gone on to describe the 
fact that whether a patient like Ms. Henley has lung 
cancer or not is something that has to be determined 
by a clinical diagnosis, correct? 

A. That last phrase is correct, clinical or 
pathologic, and/or. I'm not sure about the preamble 
part, but certainly the actual diagnosis of the 
individual, that there is evidence that they have lung 
cancer, comes from clinical and/or pathological and/or 
radiologic information. 

Q. Have you completed your answer? 

A. Yes. 

Q. You mentioned you're not sure about the 
preamble. You meant the preamble to my question? 

A. Right. 

Q. The record will indicate that you have 

said twice, quote, "It's my understanding," close 
quote, that Ms. Henley has lung cancer. 

What I'm trying to, first of all, establish is 
whether your understanding about whether plaintiff 
does or does not have lung cancer has been developed 
in any way by your reliance or referral to any of the 
articles or publications that you've listed in your 
curriculum vitae. 

A. If I may clarify an earlier answer, it's 

AIKEN & WELCH COURT REPORTERS 
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my understanding that there is pathological 
information suggesting there is a lung cancer. It's 
also my understanding that there is clinical 
information and radiological information that supports 
that diagnosis. And I want to be very clear about 
that. I'm not trying to be difficult. 

What my understanding is is that that type of 
information exists, which is the same type of 
information that led to the classification of study 
subjects having lung cancer in many published 
epidemiologic studies. 

Q. I've heard what you said. Are you 
indicating to me that your previous answer where you 
indicated, quote, "It's my understanding," close 
quote, that plaintiff has lung cancer was not 
completely accurate? 

A. I think it's capable of being 
misinterpreted; therefore, I tried to clarify what I 
meant. 
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Q. Okay. And in attempting to clarify it, 
have you, in fact, qualified that answer so that in 
fairness you are now saying that you, yourself, have 
not developed an opinion that plaintiff does, in fact, 
have a lung cancer? 

A. That is correct, although I'm of the 
AIKEN & WELCH COURT REPORTERS 
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opinion that the type of information that I refer to 
is such that in epidemiological studies of lung 
cancer, she would be classified as having lung cancer, 
so the results of those studies are pertinent to an 
opinion about the cause of her disease. 

Q. Okay. So what you're saying is whether or 
not Ms. Henley actually does have lung cancer or not, 
it's your belief that based upon what's been reported 
pathologically concerning her, what's been reported 
clinically concerning her and what the results of the 
radiology reports were concerning her would have led 
her as a patient to be thrown into a group of people, 
if they were being studied for epidemiological 
purposes as a group of people that had been diagnosed 
as having and had, in fact, therefore had lung cancer. 
Is that what you're saying? 

A. No. Until you added the bit at the end, 
it was, except we don't throw patients into groups. 
When you said, "therefore, in fact, has," that's where 
I'm not sure what you mean. Up until then, up until 
the throwing of patients around, that's what I think. 

Q. I don't mean literally throwing patients 

around. 

A. I was joking. 

Q. Well, let me try it again then. What 
AIKEN & WELCH COURT REPORTERS 
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you're saying is whether or not plaintiff does really, 
in fact, have lung cancer, she as a patient, were 
someone going to place her in an epidemiological 
study, would be placed with other patients who were 
viewed as having lung cancer because of the way her 
pathology has been reported, the way her clinical 
course has been reported and the way her radiology was 
reported. Is that what you're saying? 

A. Yes. In particular, the pathology. If I 
was doing a study and had the sort of information I've 
seen, then I would classify her as a lung cancer 
patient for purposes of my study, and that, of course, 
is based on what I've seen. 

If there were other pathological evidence to the 
contrary and I saw that or was aware of that or I 
could review that, then I might decide differently. 

But based on what I've seen, I would certainly 
classify her as a lung cancer patient for the purposes 
of population studies of causes of disease. 

Q. You would place her there based solely on 
the pathological reports and information available if 
that's all you had? 

A. I'm sorry. I don't understand. 

Q. You said you were principally relying on 
the pathology. I'm going a step further. Are you 
AIKEN & WELCH COURT REPORTERS 
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saying, in fact, something further than that, that 
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2 were you someone placing a patient in an 

3 epidemiological study involving lung cancer, would you 

4 place Ms. Henley into the category of patients with 

5 lung cancer purely on the pathological information 

6 available that you've seen in this case, even if you 

7 did not have available to you the clinical or 

8 radiology information that you called, quote, 

9 "supporting," close quote? 

10 A. No, I don't think so. What we normally do 

11 is we have clinical information about the diagnosis, 

12 and then often in studies we'll get a copy of the 

13 definitive or the diagnostic, rather, pathology 

14 report. And then we at times, depending on the study 

15 design, will confine our attention on the clinically 

16 diagnosed patients who have pathologic confirmation. 

17 I've never been in a situation where I've only 

18 had pathology information in isolation. There is a 

19 clinical diagnosis, but the definitive thing that we 

20 sometimes look for in our studies is that there is a 

21 confirmed pathologic diagnosis. 

22 Q. We may get back to this in a minute, but I 

23 want to make sure I have an answer to my earlier 

24 question, which is whether your understanding that 

25 plaintiff has a lung cancer or, as you now have 

AIKEN & WELCH COURT REPORTERS 
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1 modified that earlier answer by saying, "Well, that's 

2 where I would have placed her if I were doing an 

3 epidemiological study as someone who had lung cancer." 

4 A. Can I interrupt you? Because you asked me 

5 if I didn't like the preamble part. I wouldn't say I 

6 would modify that. I think I was trying to explain my 

7 answer. I wasn't changing it. I was trying to 

8 explain what I meant. I mean, the record will speak 

9 for itself, but I don't think I've modified it in the 

10 sense of changing my answer. I was trying to explain 

11 as an epidemiologist what I would do and what my 

12 understanding is. 

13 My understanding is, in a broad sense, that she 

14 has lung cancer. But if I'm asked what do I mean by 

15 that, I mean, I understand it was a clinical diagnosis 

16 and pathological evidence to support it. That is 

17 what's epidemiologically relevant. She would fit in 

18 epidemiological studies of smoking or other cause of 

19 lung cancer in that category, and therefore, those 

20 studies are pertinent to her, or my opinions about 

21 her. 

22 Q. Is there anything in your curriculum vitae 

23 and in particular its listing of publications upon 

24 which you rely or which you believe is pertinent to 

25 evaluating the question of whether the pathological 
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1 information available concerning Ms. Henley makes it 

2 likely or unlikely that Ms. Henley has lung cancer? 

3 A. Well, if I understand that question, which 

4 I think I may, there is nothing in my CV that involves 

5 pathological studies that would allow interpretation 

6 of the pathology materials as to whether or not there 

7 really was a lung cancer. 

8 Q. Is there anything in your CV or listed in 

9 particular in the publications section of it that you 

10 rely on or that you believe contains specific 
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11 pertinent information concerning the clinical 

12 information that's present in Ms. Henley's case and as 

13 to whether that clinical information makes it either 

14 likely or unlikely that Ms. Henley has, in fact, lung 

15 cancer? 

16 A. No. But if I may qualify the answer again 

17 as to whether or not in her particular case she 

18 definitely has a lung cancer or not, there is in terms 

19 of whether or not somebody like that would be 

20 classified as having lung cancer in an epidemiological 

21 study. 

22 MR. BARRON: Would you read his answer back. 

23 (Record read.) 

24 MR. BARRON: Q. Is there any publication listed 

25 in your curriculum vitae upon which you rely or which 

AIKEN & WELCH COURT REPORTERS 
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1 you believe contains pertinent information that would 

2 enable others to reasonably conclude that Ms. Henley, 

3 in fact, has a lung cancer? 

4 A. No, I don't think so, not in terms of 

5 whether or not what she actually has in her lungs is 

6 definitively 100 percent certainly a lung cancer. So 

7 the answer is — I'm not trying to be difficult. It's 

8 that I look at cases like this and link them to 

9 epidemiological studies. And maybe I — if you like, 

10 I'll expand on that a little, and I think it might 

11 save time. But that's up to you. 

12 Q. Are there any publications listed in your 

13 curriculum vitae upon which you rely to support any 

14 assertion that the radiological reports or findings 

15 concerning Ms. Henley tend to demonstrate or tend to 

16 prove that she, in fact, has a lung cancer? 

17 A. No. I have no articles that relate to the 

18 accuracy of x-ray evidence of lung cancer. 

19 Q. Again, there is nothing in your curriculum 

20 vitae's listing of publications that has an article 

21 upon which you rely that you believe would tend to 

22 prove or demonstrate that the clinical findings or 

23 features of Ms. Henley's case, in fact, tend to prove 

24 or demonstrate that she has a lung cancer; is that 

25 correct? 

AIKEN & WELCH COURT REPORTERS 
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1 A. Yes. 

2 Q. And is it also true that there is no 

3 publication in your curriculum vitae upon which you 

4 rely that indicates that the pathological findings in 

5 Ms. Henley's case tend to medically prove or 

6 demonstrate that she, in fact, has a lung cancer? 

7 A. There isn't if by that you mean I have no 

8 articles that relate to the accuracy of pathology 

9 reports. 

10 Q. You, yourself, do not suggest that you 

11 have any particular expertise beyond that which any 

12 other medical doctor would get going to medical school 

13 in evaluating pathology slides themselves and 

14 determining to what extent tissue seen in the 

15 pathology slides tends to prove or demonstrate that a 

16 patient does or does not have lung cancer, correct? 

17 A. Correct. 

18 Q. Is it also true that you do not believe 

19 that you have the expertise beyond anything that any 
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20 other simple medical doctor would have — 

21 A. Hey. 

22 Q. I suppose I could put that modifier in a 

23 different place and make it sound a little less 

24 threatening. 

25 Just to speed it up, do you agree that you do 
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1 not have any special expertise in evaluating the 

2 clinical signs, symptoms and features of Ms. Henley's 

3 case to determine whether or not she medically does or 

4 does not have lung cancer? 

5 A. I have not examined her if that answers 

6 your question. I have no direct personal clinical 

7 information. 

8 Q. That really wasn't my question. She'll 

9 read it back to you if you need it read back. 

10 A. I think, if I understand you, I have done 

11 studies of lung cancer in which I have to judge from 

12 the clinical information and pathology information 

13 whether or not to include a patient in a certain 

14 category, and in doing that, I do not examine the 

15 patients myself. I do not look at the pathology 

16 slides. 

17 I use pathological and clinical information, 

18 though usually the definitive — at least in some of 

19 the studies we do require a pathological diagnosis, 

20 and that becomes definitive. In other studies of some 

21 cancers, we do not have a pathological report, so we 

22 have to base it on clinical information. 

23 In saying that, I'm not putting myself out as an 

24 experienced clinician. I don't do that. But I am an 

25 expert in conducting epidemiological studies where we 
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1 have to make these decisions. 

2 Q. What you're saying is even though you do 

3 not have the expertise that a pathologist would have 

4 actually evaluating pathology slides and determining 

5 the type of cancer present and, therefore, perhaps the 

6 most likely origin for the cancer, and even though you 

7 don't have the expertise that a clinician would have 

8 in trying to diagnose cancer to determine what 

9 features one would likely see with a lung cancer and 

10 what features one would not likely see, and even 

11 though you don't have the expertise of a radiologist 

12 in reading and interpreting things like chest x-rays 

13 and CT scans, you have in your background had to try 

14 to look at documents reflecting the findings of others 

15 concerning these issues and try to determine whether 

16 those patients belong in a group of patients who 

17 should be viewed as having been diagnosed and having, 

18 in effect, lung cancer; is that correct? 

19 A. Correct, or having the features that we 

20 have set up in planning a study to be included in that 

21 group. 

22 Q. And you have looked at Ms. Henley's case, 

23 and in particular the pathology information available 

24 about her case, and in particular the clinical 

25 information available about her case, and in 
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1 particular the diagnostic radiology information about 
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2 her case, and based on your review of those types of 

3 information that I've just listed, you have concluded 

4 that you, were you to do an epidemiological study, 

5 would have placed her in a group of patients who for 

6 the study purposes were listed as having lung cancer, 

7 correct? 

8 A. Yes, that is correct. I would do that. 

9 And it is my opinion that any epidemiologist would do 

10 that, too, or any cancer epidemiologist with 

11 experience in cancer epidemiology would do the same. 

12 Q. Now, in order to evaluate whether a 

13 patient's radiological findings are the type that 

14 should be viewed as indicative of a lung cancer for 

15 purposes of placement of that patient in an 

16 epidemiological study, you have to have some standards 

17 available to use when you go to evaluate the 

18 radiological findings, don't you? 

19 A. I guess it's fairly simple. If there is a 

20 clinical diagnosis of lung cancer including x-ray 

21 evidence, and then if that's supplemented by a 

22 pathology report identifying a particular lung cancer, 

23 then that's normally all we go for. In fact, that's 

24 more than we often have. There's nothing complicated 

25 about it. 
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1 I don't go through all the clinical features. I 

2 just note that if there is a clinical diagnosis and I 

3 don't see evidence of it being contested, if there's 

4 x-ray information that supports it and I don't see it 

5 being contested, and if there's a pathology report and 

6 there's no evidence that the pathology report is 

7 wrong, then the normal protocol for our studies would 

8 be to include such a patient as a lung cancer patient 

9 even knowing that there might be some small 

10 probability that this might be incorrect. 

11 Q. Can I have my question reread and see if 

12 you can answer my question? 

13 A. Well, you don't need to talk to me like 

14 that. I'm trying to answer your question, but, sure, 

15 let me hear it. 

16 Q. I'm not trying to talk to you any way. I 

17 think you told me a lot more information than the 

18 question called for is my point, and I'm not sure that 

19 the question got totally answered because of that. 

20 A. Okay. 

21 (Record read.) 

22 THE WITNESS: Well, my answer is as previous. I 

23 could expand and say I could look to see if there was 

24 an x-ray diagnosis, without an x-ray contesting that. 

25 The x-ray alone might not give a definitive diagnosis, 
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1 but sometimes one might not necessarily have x-ray 

2 evidence. 

3 But the point I'm making is that if, indeed, in 

4 looking at the case there was x-ray evidence that was 

5 suggested to be a malignancy and there's nothing 

6 contesting it, that would be part of the information. 

7 Q. But if I can say this in the most 

8 humblest, nicest way, you're going along, much further 

9 along in the process than my question is at this 

10 point. I'm trying to go through this sort of building 
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11 block by building block, if I can. And if it's not 

12 the correct way that you do things, then, of course, 

13 you have to tell me. 

14 But speaking specifically right now of Ms. 

15 Henley's case and focusing right now on the diagnostic 

16 radiology features of her case, which you indicated 

17 earlier you believed supported the pathological 

18 findings suggestive of lung cancer — I think that's 

19 in the record, correct? 

20 A. Well, yes, to the extent that there was — 

21 Q. Just stay with me, if you can. 

22 A. I think that may be where there's 

23 misunderstanding. I saw evidence — for example, I 

24 noted there was a CT scan showing a left hilar mass, 

25 and I didn't see any radiologist saying there wasn't. 
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1 Now, that doesn't prove there's a lung cancer, but 

2 there's some evidence or one piece of it, and that's 

3 all I'm saying. 

4 Q. But you see my job is to try to find out 

5 each piece that you're looking at and why you were 

6 looking at it. So I only can talk about one piece at 

7 a time. To the extent that you want to tell me about 

8 other pieces, I can't prevent that if you feel like 

9 telling me about the other pieces. 

10 But what I'm trying to find out is specifically 

11 which piece you are relying on and why that piece in 

12 your mind is supportive or suggestive of a patient who 

13 you would place in an epidemiological study with a 

14 group of patients who have lung cancer. 

15 Do you understand what I'm trying to do? 

16 A. Yes. And I've been answering your 

17 question as I see it. And if you don't understand my 

18 answer. I'll just have to keep trying to explain it. 

19 Q. So let's start from the first piece of 

20 information you mentioned in your first answer, the 

21 pathological information. I wrote down your answer, 

22 and you said there was pathological information 

23 suggesting lung cancer. 

24 Did I understand you correctly? 

25 A. Yes. And if, to make it clear, the word 
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1 "suggesting," what I noted was there was pathological 

2 evidence of a small cell carcinoma of the lung. There 

3 was no contesting of it in the material I reviewed. 

4 Q. So the information you have is that there 

5 was specifically what in terms of pathological 

6 information in Ms. Henley's case? 

7 A. Dr. Hammar's report indicated a small cell 

8 carcinoma of her lung. That was in the material I 

9 reviewed. Also I saw somebody. Dr. Klein, suggest 

10 that many tumors initially diagnosed as lung cancer in 

11 fact may have spread or metastasized to the lung from 

12 other sites. 

13 I did consider that statement, but I didn't see 

14 any evidence to suggest that the pathological 

15 information — that this was a small cell cancer and 

16 that the biopsy was in the lung. And that, to me, 

17 would be such that in an epidemiological study, I 

18 would classify a patient like this as having lung 

19 cancer. 
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20 MR. BARRON: Could have I that answer reread. 

21 (Record read.) 

22 THE WITNESS: Can I add a thing that I should 

23 have, and that is that assuming there's no evidence of 

24 some other primary site — we do in studies look for 

25 that — that the evidence presented supports it as 
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1 being the primary. 

2 MR. BARRON: Q. So if, in fact, for whatever 

3 reason, you were facing a situation where the only 

4 information available to you was the information that 

5 you understand to be Dr. Hammar's report of a biopsy 

6 of tissue from the lung showing small cell carcinoma 

7 of that lung tissue, you would, with that information 

8 only, be able to place a patient for epidemiological 

9 purposes with a group of other patients listed as 

10 having lung cancer so long as there was no other 

11 evidence that contradicted that, such as evidence of a 

12 primary site of the small cell cancer somewhere else 

13 other than the lung; is that correct? 

14 A. More or less. As I indicated before, 

15 though, to make sure it's clear, we normally expect to 

16 have other information, a clinical diagnosis. It 

17 depends on the study. One can do a study solely of 

18 pathologically diagnosed cancers. One can also do a 

19 study where you say that you set it up that you have a 

20 clinical diagnosis of lung cancer, and then you may 

21 set up a study where you require both a clinical 

22 diagnosis and pathology, or very commonly these 

23 studies are done just with a death certificate 

24 diagnosis of lung cancer. So there's a mixture. It 

25 depends on the study, what it's about. 
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1 And since these are the same studies used for 

2 causal inference, then that's why this is a pertinent 

3 topic to an epidemiologist. 

4 Q. But, again, just focusing now for a moment 

5 on the pathological information that you've had 

6 available to you as you understand it, what you had 

7 was information of tissue biopsied from the lung which 

8 tissue showed ultimately on pathological study being 

9 small cell carcinoma. 

10 And although some mentioning of the possibility 

11 that sometimes small cell carcinomas which are found 

12 in the tissue of the lung can be sites that have come 

13 as metastases from primary locations of the small cell 

14 carcinomas, there was no other specific evidence in 

15 this case of such happening, and, therefore, on the 

16 pathological information, you placed this patient in a 

17 group of patients that have lung cancer as long as 

18 there was, again, nothing else that developed in the 

19 clinical or radiological information, correct? 

20 MR. SHINGLER: I'll object as asked and 

21 answered. 

22 THE WITNESS: It's a very long question. 

23 MR. BARRON: Q. I'll break it down for you. 

24 I'm sorry. 

25 After finding and evaluating the pathological 
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1 information that you've now talked about on the record 
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2 so far, you also wanted to compare that pathological 

3 information, did you not, to whatever clinical 

4 information was available and whatever diagnostic 

5 radiology information was available, correct? 

6 A. No. It's not comparing. I just note in 

7 reading the records that there's a clinical diagnosis 

8 of lung cancer. There's some x-ray evidence and 

9 there's pathologic confirmation. It's all very simple 

10 and all very clear that there is small cell carcinoma, 

11 and commonly lung cancer, that in a study one would 

12 classify them as having lung cancer. 

13 As an epidemiologist I'm aware that there is 

14 some probability, rather small, that in some of those 

15 cases it may be wrong. But since the opinions are 

16 based on reasonable degrees of medical certainty, then 

17 I don't think there's anything complicated here. This 

18 is certainly a case in a epidemiological study that 

19 one would classify in a group as having lung cancer. 

20 Therefore, all those studies of having lung cancer are 

21 pertinent to probable cause and opinions. 

22 Q. Again, Doctor, I'm going to ask you about 

23 the information that you have mentioned you found in 

24 the diagnostic or radiology studies or reports that 

25 you believed supported the idea that Ms. Henley had a 
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1 lung cancer. 

2 MR. SHINGLER: He's provided that multiple 

3 times. 

4 THE WITNESS: You want the — 

5 MR. SHINGLER: Just a moment. 

6 MR. BARRON: Q. Let me finish. Now when I say 

7 "lung cancer," what I mean, because that's what you 

8 mean, is primary lung cancer, meaning lung cancer that 

9 originated in the lung, correct? 

10 A. That's what I mean when I talk about lung 

11 cancer generally, yes. 

12 Q. Now, we've talked about the pathological 

13 information. I want to direct your attention to the 

14 supporting diagnostic or radiology information if I 

15 can, all right? 

16 You have to answer audibly for the court 

17 reporter. 

18 A. All right what? You can ask me whatever 

19 you wish to. 

20 Q. What specific diagnostic radiology 

21 information do you have in mind when you indicate that 

22 there was some in Ms. Henley's case that supported a 

23 diagnosis for at least epidemiological purposes of a 

24 primary lung cancer in her case? 

25 A. These long questions always have bits in 
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1 the middle. When you say "at least for epidemiologic 

2 purposes," then if you pick that out, I might be able 

3 to answer it. When you say "at least for," it gets 

4 hard to answer the question. It gets mixed meanings. 

5 Q. What did you — what diagnostic radiology 

6 information did you find in Ms. Henley's case that you 

7 believe supports the position that Ms. Henley has 

8 primary lung cancer? 

9 A. There was evidence of a mass. 

10 Q. Have you completed your answer? 
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11 A. Yes. There was x-ray evidence of a mass 

12 in the lung, CT scan. I would need to go back right 

13 through the records. It seems to me a very minor 

14 issue. I didn't take notes of it. There was some 

15 x-ray evidence of something going on in the lung that 

16 led to it being biopsied. 

17 Q. Was it x-ray evidence or CT or both? 

18 A. Well, in my notes I just referred to CT 

19 scan. I put that under the broad category of 

20 radiology. Strictly speaking, I should have said CT 

21 scan. I need to go back to look at what the x-ray 

22 reports showed. 

23 Q. You can reference anything you want in 

24 answer to any of my questions. I'm looking for your 

25 most accurate testimony tonight. 
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1 A. Well, I'm quite happy by saying that by 

2 means of CT and/or x-ray, there's evidence of 

3 something in the lung that led to it being biopsied. 

4 Q. Well, first of all, with what we call 

5 plain films — you know what plain films are, I take 

6 it? 

7 A. Correct. 

8 Q. Was there any evidence in plain films of a 

9 mass in the lungs? 

10 A. I'd need to go right through all the 

11 records. November 23, 1998, which is after the — 

12 long after the first diagnosis. Dr. Horn said, "No 

13 definite masses are seen." But I would need to go 

14 right back. That was after treatment. I'm happy to 

15 go right back if you like. 

16 Q. Without going right back, you don't really 

17 remember what the basis of your opinion is that you've 

18 offered on the issue of what specific diagnostic 

19 radiological studies support the idea that Ms. Henley 

20 has primary lung cancer? 

21 A. Well, we probably should have a coffee 

22 break, but I find that argumentative. I have noted 

23 that in my notes that there was evidence of a hilar 

24 mass. To me, the only issue here that's pertinent to 

25 me is that on the basis of a form of radiology, CT 
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1 scan, there's evidence of something in the lung that 

2 was referred to as a mass that led to it being 

3 biopsied. There's nothing complicated about that. 

4 It's so straightforward. I don't know what I'm 

5 misunderstanding about your questions or you're 

6 misunderstanding about my answer. 

7 Q. Well, Doctor, I can't have a dialogue with 

8 you about that type of an issue that you've raised. 

9 All I'm trying to do is pose some questions that 

10 allows me to put on the record some information 

11 that's, I think, helpful to the case in trying to find 

12 out what your opinions are and the bases of your 

13 opinions. And that's really what I'm trying to do in 

14 the way I'm proceeding. The fact that you may think 

15 it's simple, this case, or that the statements you've 

16 made should be universally accepted — 

17 A. I don't think that. Counsel. Let's have a 

18 coffee break, please, now. 

19 (Recess taken.) 
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20 MR. BARRON: Q. Ready to proceed? 

21 A. Yes. 

22 Q. Still speaking of the diagnostic 

23 radiological information that you found existing in 

24 the case that supported the idea that Ms. Henley has a 

25 primary lung cancer, for whatever purpose you made 
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1 that determination, was it exclusively or primarily or 

2 only to a minor extent based on the CT report or 

3 reports? 

4 A. Well, I took notes, and all I put in there 

5 was reference to the CT scan. And my understanding 

6 was it led to a biopsy, and that's all I recall as I 

7 sit here. 

8 Q. And it's my understanding that the CT scan 

9 that was done that led to the biopsy was done on 

10 January 3rd, 1998. 

11 Does that sound correct? 

12 A. I wrote down January 1998. 

13 Q. Have you yourself looked at the films from 

14 the CT scanning done? And I want to represent to you, 

15 done in early January, 1998. 

16 A. No. 

17 Q. Now, the CT scanning done in January of 

18 1998 identified the presence of a mass somewhere in 

19 Ms. Henley's body, correct? 

20 A. In my notes I wrote down "CT scan showed a 

21 6 centimeter left hilar mass." 

22 Q. And do you agree that the CT scan showed 

23 that this mass was not actually within the lung, or do 

24 you know? 

25 A. It was referred in my notes, and I only 
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1 wrote down "left hilar." Hilar region is a part of 

2 the lung. I'm not an expert on anatomical issues 

3 regarding that, other than I understand it's part of 

4 the lung. 

5 Q. What part of the lung is it? 

6 A. The hilar region? I'm sorry, that is the 

7 area near the center of the body, near the 

8 mediastinum, but I have not or do not expect to be 

9 giving an expert opinion on the specific anatomical 

10 issues involved. 

11 Q. Do you know whether hilar tissue is 

12 considered to be lung parenchymal tissue? 

13 A. I'm not expert on that topic. I do not 

14 expect to be testifying about it. It's not lung 

15 parenchyma, but if you continue to ask me, I should 

16 point out that I don't regard myself as expert on 

17 these pathological and anatomical details. 

18 Q. Okay. Well, that, therefore, gets back to 

19 my earlier line of questioning, the reasoning for it, 

20 which was when someone like you who is kind enough to 

21 be candid and mention the areas of expertise that you 

22 have and those that you don't have go to decide 

23 whether a particular patient should be placed with a 

24 group of other patients that are listed as having 

25 primary lung cancer, and you're looking at a 
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1 particular part of that patient's presentation. 
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specifically what we're now talking about, which is 
diagnostic radiological studies consisting of CT 
scanning, and you have a description of a left hilar 
mass, are you suggesting that every time you see the 
word "left hilar mass" used in this way in the CT 
report you conclude that it is either lung tissue or 
so related to lung tissue that it has to be viewed as 
a primary lung cancer? 

A. That's a very long question. I do not go 
into details like that. I note what was written. I 
don't see anything unusual about it, but I note that 
those who did note it noted it as a lung tumor, and 
they are expert at it. 

Q. Who's "they" you're referring to? 

A. In general, it would be pulmonologists, 
oncologists, pathologists, radiologists and treating 
physicians. 

Q. I'm sorry, "they" are who again? 

A. In the case of lung tumors, I would expect 
one or some of the following to be involved: 
Oncologists, pulmonologists, pathologists, 
radiologists. 

Q. In Ms. Henley's case, was there ever a 
treating pathologist that stated that in his or her 
AIKEN & WELCH COURT REPORTERS 
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opinion he or she was able to conclude and diagnose 
Ms. Henley as having a primary lung cancer? 

A. I don't recall. 

Q. Same question as to treating or evaluating 
radiologist. 


A. I don't recall. I know she was treated as 
if it were a lung cancer. I don't recall the details. 
I'd have to go back to the records. 

Q. So let me just stick with you and what you 
would do or what you have done or both. 

You mentioned you didn't look at the diagnostic 
radiology information available in Ms. Henley's case, 
and in particular, the most important, the CT report 
of January of 1998. 

A. No, I didn't refer to it as most 

important. I just noted the same — 

Q. I didn't say most important. 

A. Yes, you did. It was in your question. 

Q. The CT was more important to — 

A. It was not more important to me. There 

was a mass there, and they ended up biopsying it, and 
it was a lung cancer. It's nothing dramatic. It was 
pretty obvious. 

Q. Back to my earlier question, it really is 
primarily if not exclusively in Ms. Henley's case, the 
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fact that she had, as you understand the case, tissue 
taken from her lung in a biopsy that was 
pathologically studied and determined to be a cancer 
from the tissue taken from her lung that leads you to 
believe that she is a patient that would be placed for 
epidemiological study purposes with other patients who 
had a lung cancer, correct? 

MR. SHINGLER: Objection; that misstates his 
testimony. We've gone over that several times. He 
said he's relying on radiologists, pathologists — 
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11 wait a second. Let me finish my statement — 

12 pathologists, radiologists, pulmonologists and some 

13 instances death certificates. And in this case he's 

14 relying on the reports and studies of others in coming 

15 to his conclusion or his opinion that this woman has 

16 lung cancer. So please move on. 

17 MR. BARRON: Well, I can't move on because I 

18 feel that it's not consistent. It's unclear in the 

19 record, because I thought I heard him start to suggest 

20 that the CT diagnostic studies were not an important 

21 feature in his conclusion in the case. 

22 Let me back up then and make sure what we're 

23 saying. 

24 Q. Doctor, you to tell us. To what extent, 

25 if at all, are your opinions based on what you 
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1 understand to be the diagnostic radiology studies, in 

2 particular, the CT scan study of January 3rd, 1998? 

3 A. Nothing more or less than I thought I had 

4 said, but let me go over it. I read the records of a 

5 case. Somebody got a productive cough, ended up 

6 having x-rays and a CT scan. There was a report of a 

7 mass. That's a typical something that might be a lung 

8 cancer. It was confirmed by a pathological diagnosis. 

9 I don't think there's anything more to it than that. 

10 It's very simple to me. I must be missing your 

11 question. 

12 Q. Okay. I hear you listing a lot of things, 

13 but I'm trying to find out to what extent any one of 

14 them were a required element that you needed in order 

15 to reach your opinion in the case. 

16 A. Well, I — sorry. Do you want me to 

17 answer that? 

18 Q. If you can answer that one, sure. 

19 A. In epidemiological studies from which the 

20 evidence comes that smoking causes lung tumors, there 

21 are a variety of information available. Sometimes 

22 it's just that on the death certificate was put the 

23 patient died of lung cancer. Sometimes all that's 

24 available is a clinical diagnostic statement that the 

25 patient has lung cancer. Sometimes there's available, 
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1 along with a clinical information, x-ray reports 

2 identifying a mass, and sometimes there's also 

3 pathological information. 

4 And in this case, it happens that there's a lot. 

5 There's both clinical, some CT scan, at least 

6 information, and pathological information. But they 

7 don't require them all. I mean, many studies have 

8 much less than that and do classify patients as having 

9 lung cancer and do link them to cigarette smoking. 

10 Q. Speaking of the diagnostic radiology 

11 information, is it true that as to the radiology 

12 information available, you looked primarily to the CT 

13 scan of January that was done before the biopsy? 

14 A. I recorded that part in my notes. That's 

15 all I can say. I go through a lot of records of 

16 cases, and I don't record all the details. I do see 

17 in my notes that I noted that down, thought it was 

18 pertinent or relevant and in part of the history. 

19 Q. You don't know whether it was more 
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20 important than other diagnostic information of a 

21 radiological type that was in the records? 

22 A. More important for what? The fact is 

23 that, as I understand it, this information led to the 

24 biopsy being taken, and that provided the confirmation 

25 that it was a lung tumor. 
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1 Q. What I want to do to make sure that we try 

2 to create a record here so we don't have to spend all 

3 night on this, I want to find out what information you 

4 believe would have been sufficient to place Ms. Henley 

5 with other patients for an epidemiological study 

6 listing her as a patient with primary lung cancer. 

7 So what I'd like to do is first of all ask you 

8 if you only had the information that you believe is 

9 available in this case that she, Ms. Henley, had 

10 tissue taken from her lung that was biopsied and shown 

11 to be cancerous and that's all the information you 

12 had, would you think it would be appropriate to place 

13 her with other patients listing her as one having lung 

14 cancer for an epidemiological study? 

15 A. It would depend on the study design and 

16 the reasons for only having pathological information. 

17 Q. It might or might not be appropriate? 

18 A. That is correct. Each study has certain 

19 criteria that is set up. And once having set them up, 

20 one would like to meet them. 

21 Q. Is there any study that you're relying on 

22 that would have permitted her, as you understand the 

23 study was conducted, Ms. Henley, to be placed with 

24 other patients who have primary lung cancer if the 

25 only information that was available was the 
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1 pathological information that we've identified that 

2 you think was available in her case? 

3 A. I'm sorry, I need to hear the first part 

4 of the question again. 

5 (Record read.) 

6 THE WITNESS: Well, I'm not aware — if this 

7 helps, I'm not aware of any study that solely had 

8 pathological information and nothing else. I need to 

9 go back through the thousands of studies done, and I 

10 suspect I could find one. But as I sit here, I don't 

11 remember any. 

12 Q. What is it specifically about the CT 

13 finding for that done before the biopsy, the CT of 

14 January 1998, that you believe supports the idea that 

15 Ms. Henley has a primary lung cancer? 

16 A. I'm sorry. You have to help me. I 

17 thought the same question has been asked many times. 

18 Q. Is this the fact that there is a six 

19 centimeter left hilar mass? 

20 A. No, it's the sequence. The patient has 

21 symptoms — Counsel, I have to answer again. If 

22 you're going to keep asking the same question, I have 

23 to tell you my answer so that you can understand what 

24 I think you mean. I mean, to me the sequence is very 

25 clear here. 
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1 The patient has symptoms. They have some x-ray 
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work; a mass is seen; it's biopsied, and it's said to 
be lung cancer. That's it. There's nothing 
complicated. Nothing devious. That's what the 
evidence is. It's straightforward. And I'm 
missing — if you don't get it, I'm missing something 
or you are. 


MR. SHINGLER: Let's avoid any colloquy. 

THE WITNESS: I'm sorry. But we have gone over 
this about an hour on this same topic. 

MR. BARRON: Q. When a mass is seen in the left 
hilar region and before biopsy is conducted, is it 
your opinion that the mass is likely within the lung 
and containing lung tissue or outside the lung and not 
containing lung tissue? 

A. That's not an area of my expertise. 

Q. You don't know? 

A. I don't biopsy these tumors. 

Q. So you don't know the answer to that 
question? 


A. I said it's not an area of my expertise, 
and I'm here as an expert to testify. 

Q. I have to make a record which means that 
you don't have a reasonably reliable answer to provide 
to that question? 
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A. Well, it is a semantic question. It 
depends what you mean by lung tissue. It's not, as I 
understand it, alveolar tissue. It's not bronchial 
tissue. It relates to the part of the lung called the 
hilar region. But I'm not expert in the details of 
it. Therefore, I don't expect to be testifying about 
it. 


Q. And is it also correct then that you don't 
expect to be testifying as to whether a left hilar 
mass is considered a smoking-related disease? 

A. I would expect to be testifying indirectly 
to that, yes. I would expect to be testifying that a 
patient with a small cell carcinoma diagnosed as being 
a small cell lung carcinoma does have a disease caused 
by smoking. 

Q. But that's not what I asked. 

A. Including whether it's in the hilar region 
of the lung or not. 

Q. You added a lot that wasn't in my 
question. 

A. I'm too helpful. 

Q. If a malignant tumor was located only in 
the left hilum, do you believe you have the expertise 
that would permit you to give reasonably reliable 
medical information as to whether that tumor is 
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considered to be a smoking-related disease in a 
patient with a smoking history? 

A. Yes, with a certain proviso, and that 
proviso is that the actual diagnosis that would be 
classified as under ICD coding for purposes of 
epidemiological studies is a small cell carcinoma of 
the lung. 

Q. Would it be so classified just on the 
basis of a CT report if, in fact, no lung tissue could 
be biopsied that demonstrates small cell carcinoma? 
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11 A. If the clinical diagnosis was lung cancer, 

12 it would be. But, again, I'm not expert on the 

13 clinical diagnosis of these tumors. 

14 Q. So if I understand your answer, I just 

15 want to make sure, if you had a patient who had a CT 

16 performed, the CT showed a mass in the left hilum, but 

17 the CT scan did not show any mass within the lung, 

18 within the parenchyma of the lung or within a 

19 bronchus, and following that, no tissue could ever be 

20 removed from the lung or the lung parenchyma or the 

21 bronchus and determined by pathological studies to 

22 contain small cell cancer, that if the clinicians 

23 handling the patient nevertheless made a clinical 

24 diagnosis of small cell carcinoma, that type of 

25 patient would be listed with other patients who had 
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1 primary lung cancers in epidemiological studies; is 

2 that true? 

3 MR. SHINGLER: Incomplete hypothetical. 

4 THE WITNESS: Well, you can't make a clinical 

5 diagnosis of small cell carcinoma without a 

6 pathological report. But if the clinical diagnosis 

7 was that this was a lung cancer, then for the purposes 

8 of certain epidemiological studies, the patient would 

9 be classified as having lung cancer. 

10 MR. BARRON: Q. What specific clinical 

11 information, if any, did you rely on to support your 

12 statement that there is clinical information 

13 supporting a diagnosis of primary lung cancer in Ms. 

14 Henley's case? 

15 A. Well, there's two parts to that. The 

16 first part is that the medical history and then the 

17 clinical sequence and the pathology supported a small 

18 cell carcinoma of the lung as I understood what I was 

19 reviewing. And secondly, there was no evidence of any 

20 other primary site. And since I am aware that small 

21 cell cancer, the lungs are common, especially in 

22 smokers, then that would support the diagnosis. 

23 MR. BARRON: Could you read that back. 

24 (Record read.) 

25 MR. BARRON: Q. We've talked about the 
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1 pathology features. I don't want to go back into 

2 that. What specifically do you have in mind when you 

3 mention the medical history? 

4 A. The sequence that in my notes was a cold 

5 or productive cough worsening, then leading to 

6 clinical investigations including a CT scan, then 

7 leading to biopsies is typical. 

8 Q. A cold or productive cough standing alone 

9 would not allow you to place Ms. Henley for 

10 epidemiological purposes with other patients who were 

11 listed as having a primary lung cancer, correct? 

12 A. Correct, I wouldn't do so. 

13 Q. And the fact that a cold or productive 

14 cough worsened to the point that it led to a CT scan 

15 wouldn't in combination with the earlier information 

16 of a cold and productive cough allow you to place Ms. 

17 Henley with a list of patients with primary lung 

18 cancer for epidemiological studies, correct? 

19 A. I wouldn't do so. 
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Q. And then you mentioned that it was the CT 
scan that led to the biopsy and pathology, and we've 
already discussed that quite extensively so far, have 
we not? 

A. We have. 

Q. Is there anything else that you are using 
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as information that you call the quote, "clinical 
sequence," close quote, to support the idea that Ms. 
Henley could or should be placed with a list of 
patients who have primary lung cancer if she was going 
to be placed for epidemiological purposes? 

A. Is that the same question as before? I'm 
sorry. I have trouble because it seems like I'm being 
asked the same question all the time, and I need to 
hear it, or else could I ask you to repeat it. If 
you've changed it, let me know. 

Q. You talked about, quote, "medical 
history," close quote, and you talked about, quote, 
"clinical sequence," close quote, and you talked about 
pathology that led me to believe that there was a 
possibility, and that's why I'm asking, that when you 
use the phrase, quote, "clinical sequence," close 
quote, it may be something in addition to or different 
than the, quote, "medical history," close quote. 

A. Well, it follows by treatment as if it 

were a lung cancer. There were other parts to it, but 
nothing that important. There was some weight loss, I 
believe. There was evidence of a recurrence of a 
later stage — all these parts fit in with what is 
quite common to find with lung cancers. 

Q. Now, of all the things that you've talked 
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about so far in the record, there are some 
circumstances or information that you could not have 
concerning Ms. Henley and still place her with a list 
of other patients with primary lung cancer for 
epidemiological purposes, correct? 

A. I don't understand. 

Q. I'm sorry. What don't you understand 

about that question? Do you want to have it reread? 

A. I just don't understand what you mean. 
Circumstances, I think you said. 

Q. Well, for example, you describe a lot of 
things in her medical history in the records so far. 
You've described some clinical sequence including 
CT-ing and biopsying of lung tissue leading to 
pathological diagnosis. 

There were certain things in Ms. Henley's case 
that didn't have to happen in order for you to 
conclude that she has a primary lung cancer and place 
her with a list of other patients with such lung 
cancer for epidemiological purposes, correct? 

A. Yes, but I did point out there were a 
variety of epidemiological studies that require 
different things. There's no universal single answer 
to a question like that. It depends on the study. 

Q. Okay. Now, are there any circumstances in 
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her case which you believe she would have to have in 
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2 order to be appropriately placed in what you believe 

3 to be a reasonably reliable epidemiological study? 

4 A. I would normally want to have a — if it's 

5 a study of a living patient, a clinical diagnosis of a 

6 lung cancer, and for some studies, that would be a 

7 requirement, as I've indicated. In other studies, I 

8 might confine attention to those who have a 

9 pathological diagnosis. 

10 Q. Which of the two are considered in your 

11 opinion more reliable in terms of epidemiological 

12 studies? 

13 A. It depends what one is inferring from the 

14 epidemiological studies. I think in the case of 

15 smoking, lung cancer is very easy. But for some more 

16 difficult to determine causal associations where the 

17 tumor may be frequently misdiagnosed, one would like 

18 to have pathological confirmation. 

19 In the case of lung cancer, I don't think that's 

20 critical to reach valid causal inference. By that I 

21 mean I don't think it's critical that every patient in 

22 a lung cancer study have a pathologically confirmed 

23 diagnosis to make valid causal inference about causes 

24 of lung cancer. It happens nowadays; patients do, in 

25 the developed world at least, have that, so one can 

AIKEN & WELCH COURT REPORTERS 

51 

1 get it. And currently one can do studies that are 

2 confined to those who have the pathological 

3 information. 

4 But we often still do studies where we only have 

5 death certificate information and nothing else. And 

6 they can produce valid evidence for causation. 

7 Q. When you use the phrase, quote, "clinical 

8 diagnosis," close quote, do you have reference to the 

9 fact that a medical doctor treating the patient has 

10 indicated that doctor's conclusion that the patient 

11 has a primary lung cancer? 

12 A. That's what I'm referring to, yes. But 

13 not necessarily singular in terms of a single doctor. 

14 Q. Can be more than one, but there has to be 

15 one? 

16 A. Yes. 

17 Q. And when you as an epidemiologist go to 

18 determine whether such a doctor's patient should be 

19 placed with a list of other patients having a primary 

20 lung cancer, you yourself don't try to determine all 

21 of the reasons why the clinician diagnosed the patient 

22 as having a primary lung cancer; is that correct? 

23 A. I don't usually. If it were a tumor where 

24 there is known misdiagnosis, and that is frequent, 

25 then I would. So, again, it depends on the particular 
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1 study and the particular cancer you want to study. 

2 Q. Now, how many doctors in Ms. Henley's case 

3 who had clinical responsibility for her did you find 

4 concluded that Ms. Henley had a primary lung cancer? 

5 A. I don't know. I didn't try to work that 

6 out. 

7 Q. Do you know which of any of her doctors by 

8 specialty or involvement in her case so concluded as 

9 you understand it? 

10 A. I don't recall as I sit here. 
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Q. Do you have any recordation of that? 

A. In my notes, no. 

Q. Have you had any conversations with any of 
her doctors who treated her? 

A. No. 

Q. Have any lawyers representing Ms. Henley 

told you what they thought such doctors had concluded 
or why? 

A. No. 

Q. Or passed on to you any information — 

A. Well, I think I was told that the 

clinicians treating the case diagnosed and treated it 
as a lung cancer. That may have come up in 
discussion. 

Q. Do you have a definition of hilar? 
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A. Not as an expert, no. 

Q. Do you have a definition of hilum? 

A. Not as an expert, no. I was sure I 

learned that once, but I don't have an expert 
definition right now. 

Q. Do you know any of the anatomical areas 
that constitute the borders of the hilum? 

A. I don't have expert testimony on that 

topic. 

Q. Do you have any information as to what 
anatomical organs are contained within the hilum, if 
any? 

A. I don't expect to be giving expert 
testimony on that topic. 

Q. Do you have any information to offer as to 
the anatomical relationship, if any, of the hilum to 
the mediastinum? 

A. I don't expect to be giving expert 
testimony on that topic. 

Q. Do you have any information to offer as to 
what anatomical organs are contained within the 
mediastinum? 

A. I don't expect to be giving expert 
testimony on that topic. 

Q. When you're answering that, I assume 
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you're saying you don't have reasonably reliable 
information to offer. 

MR. SHINGLER: He's saying that he's not going 
to be testifying in that area. He's not designated — 

MR. BARRON: I'm asking him a different 
question, what he means by that. 

THE WITNESS: No, that's not what I mean. 

MR. BARRON: Q. It means you have some 
information, but you're just not going to talk about 
it. 

MR. SHINGLER: He's not going to offer opinions. 
It's not an area that he's designated in. 

MR. BARRON: I can still question him whether 
he's going to offer opinions or not in that area. 

Q. Do you have any information about the 
anatomical borders of the hilum? 

MR. SHINGLER: He's testifying here as an expert 
on behalf of the plaintiff, not as a consultant for 
the defendant. He's not going to be testifying in 
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20 that area. He doesn't have to answer those questions. 

21 MR. BARRON: I can test his qualifications in 

22 which he's giving opinions in his — 

23 MR. SHINGLER: He's not offering opinions in 

24 that area. 

25 MR. BARRON: That doesn't go to whether I can 
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1 ask him questions about his understanding of anatomy. 

2 Q. Can you answer my question? 

3 MR. SHINGLER: What was the — 

4 THE WITNESS: What was the question? 

5 MR. BARRON: Q. Do you have any definition as 

6 to the anatomical borders of the hilum? 

7 A. I don't expect to be giving testimony on 

8 that. 

9 Q. You need to answer my question. 

10 A. I'm here as an expert. If I was in an 

11 expert meeting and I got up and was asked a question 

12 as a scientist, I would say the same thing. It 

13 doesn't mean I have no information about it. My 

14 understanding is I'm here to give you information 

15 about what I might say in court. What I would say in 

16 court if you asked me that is that I don't have expert 

17 opinion on that topic. 

18 Q. I'm not asking for expert opinion. I'm 

19 asking for whatever information you have. I can test 

20 that by finding out the limits of that. 

21 MR. SHINGLER: You're allowed to explore the 

22 information of his opinions, but what opinions has he 

23 offered other than his report that there's a tumor 

24 located at the hilum? 

25 MR. BARRON: I don't want to debate it with you, 
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1 Counsel. 

2 MR. SHINGLER: I don't either. He doesn't want 

3 to talk about it. He's not designated to talk about 

4 it. Let's go to another area. 

5 MR. BARRON: I'm afraid that we're going to have 

6 to come back anyway, I guess, Friday night because 

7 we're not going to finish. 

8 But, Counsel, he's offered information about 

9 what the x-rays showed; he's offered information about 

10 tissue that was biopsied, and he is looking at medical 

11 information and reports in order to offer opinions 

12 he's offering, and I'm entitled to probe the extent of 

13 his information. Simply saying he's not going to be 

14 testifying as an expert is not, I think, an answer 

15 that I am required to accept. So I don't want to 

16 debate it any longer. 

17 I really think it's not what you should be 

18 doing. So let me just — you've made your objection. 

19 You can't instruct him not to answer. 

20 Q. Doctor, please provide what information you 

21 have, whether you feel you're an expert in it or not 

22 concerning the anatomical borders of the hilum. 

23 A. I have not used any information like that 

24 in reaching opinions in this case. Maybe if we're 

25 going to continue on Friday, you can ask the judge, 
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1 but as I understand it, I've given many depositions 
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2 before, and I'm here to give the basis of my opinions 

3 and not to answer quizzes about areas I'm not going to 

4 be testifying about. 

5 Q. Does that mean you're refusing to answer 

6 my question? 

7 A. For tonight, yes. Let's clarify this. 

8 It's totally new to me if I'm expected to answer 

9 quizzes in anatomy. I've told you earlier on in 

10 general terms where the hilar region of the lung is. 

11 When you start going to specific anatomical details, 

12 it's not something I now regard myself expert in. I 

13 never was an expert in it. I studied anatomy once in 

14 detail. It's not something I recall all the details 

15 nor expect to be testifying about. 

16 Q. Do you know whether or not there are 

17 primary small cell cancers of the mediastinum? 

18 A. I believe there are primary small cell 

19 cancers in many different parts of the body, and I 

20 don't recall specifically the mediastinum, although 

21 there may well be. 

22 Q. Do you know whether or not there are 

23 primary small cell cancers of the hilum that do not 

24 involve lung tissue, lung parenchymal tissue or 

25 bronchial tissue? 
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1 A. Well, as I indicated, I don't believe the 

2 hilar region contains parenchymal tissue, although I'm 

3 not expert on that. As far as bronchial tissue, I'm 

4 not certain. I've indicated my understanding that the 

5 cancer in this case was classified as a cancer of 

6 the lung, but beyond that, I'm not expert in the 

7 details. 

8 Q. Do you know whether there are small cell 

9 cancers that originate as primary tumors in the 

10 thymus? 

11 A. I'm not sure for certain. There may well 

12 be. As I've indicated, my recollection is that there 

13 are small cell tumors of many parts of the body that 

14 are very rare, and in lung cancer, small cell 

15 carcinoma is most common. But I don't know every 

16 individual site of the body where they can occur. 

17 Q. Do you believe that you have information 

18 that tends to prove that Ms. Henley, if she has a 

19 cancer primary to the lung, likely had that cancer 

20 caused by smoking? 

21 A. Well, if your question means do I believe 

22 smoking caused the lung cancer, the answer is yes. 

23 Q. And for that, you are relying on 

24 epidemiological studies? 

25 A. That is correct. 
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1 Q. Anything else? 

2 A. Well, within the epidemiological causal 

3 inference, one also relies on animal studies; biologic 

4 plausibility comes into it that relates to mechanistic 

5 information, but predominantly the evidence, in fact, 

6 the overwhelming evidence in 

7 humans is that smoking is the major cause of these 

8 cancers. 

9 Q. Can you list for me, please, every animal 

10 study to which you are referring or relying? 
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11 A. No. 

12 Q. Can you identify any? 

13 A. I could suspect in the Surgeon General's 

14 report there is reference to some, but I have not read 

15 them recently. My understanding from what I have 

16 reviewed previously is that there is clear evidence 

17 that animals can get lung tumors from inhalation of 

18 cigarette smoke. But the details of individual 

19 studies, the names of authors and so forth, I don't 

20 have in my memory. 

21 Q. Which Surgeon General's report are you 

22 referring? 

23 A. Well, I brought two with me. 

24 Q. No, I meant referring for your statement 

25 or in support of your statement that there are animal 
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1 studies that provide clear evidence that smoking by 

2 the animals causes lung cancer in the animals. 

3 A. Well, from memory I don't remember all 

4 that have reference to lung — to animal studies. I 

5 know that one of the two at least that I've brought 

6 with me does reference animal studies. 

7 Q. One of the two Surgeon General reports? 

8 A. At least one of the two that I brought 

9 with me. 

10 Q. And does it reference one animal study or 

11 more than one in which you believe the study proved 

12 that inhalation of smoke by animals demonstrated the 

13 development of lung cancer in those animals? 

14 A. Well, the one that I have in 1982 does 

15 reference, but I don't know the number. I know there 

16 have been more since then and that the evidence 

17 is clear and not controversial except in certain 

18 circles. 

19 Q. Which specific biological plausibility 

20 studies, if any, or other reports or information, if 

21 any, are you referring to or relying on for your 

22 earlier answer? 

23 A. Well, what I was referring to was the 

24 biologic plausibility part of which relates to does 

25 the agent or agents reach the target site, and we know 
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1 that cigarette smoke does enter the lung. 

2 Secondly, we know that there are many 

3 constituents of cigarette smoke that have carcinogenic 

4 properties as determined by laboratory testing, and 

5 also, of course, I'm referring to the actual bio 

6 assays in which animals were exposed to cigarette 

7 smoke, carcinogens or made to inhale cigarette smoke. 

8 Q. So when you talked about biological 

9 plausibility, just to make sure I understand, were you 

10 talking about those three components, which is that 

11 there is evidence that smoke reaches the site where 

12 the cancer develops primarily, meaning the lung, that 

13 the cigarette smoke has certain carcinogens that have 

14 been proved to be carcinogens, and third, that there 

15 are these, as you mentioned earlier, biological assay 

16 or animal study inhalation tests that show cancer 

17 developing in the lung of animals who have inhaled 

18 smoke? 

19 A. Correct. 
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20 Q. And then these are things that are in 

21 addition to what I asked you about originally, which 

22 were epidemiological studies. 

23 And in what particular publications do you find 

24 these epidemiological studies that you are relying on 

25 for your answer in this case? 
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1 A. Well, there's many thousands of 

2 publications in many, many different journals. I 

3 don't rely on any individual studies. 

4 Q. Please identify for me as specifically as 

5 you can which epidemiological studies you are relying 

6 on for your opinion or opinions dealing with Ms. 

7 Henley? 

8 A. I have not brought all the individual 

9 studies. I've brought some reference to some of them. 

10 There's so many, and it's so widely accepted as a 

11 topic that it ought not to be at all controversial nor 

12 something that we should be talking about. But if you 

13 want, I can at least identify some of the studies that 

14 the 1982 Surgeon General's report references. I 

15 don't, of course, keep these studies in my memory. So 

16 I'm happy to do that. 

17 Q. Well, Doctor, we have a few minutes left. 

18 Can you help me here? You've been listed as a 

19 witness, so I assume the idea is that you're going to 

20 come to court and you're going to offer some opinions. 

21 And are you going to offer any opinions that there are 

22 epidemiological studies that demonstrate that smoking 

23 causes lung cancer? 

24 A. It is my opinion that there are hundreds 

25 of epidemiological studies that demonstrate that. I 
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1 don't keep in my memory all the individual titles and 

2 names. It's so clear and obvious; it's not something 

3 that I would expect to need to go into each individual 

4 study. 

5 Q. Now even though it's, to use your phrase, 

6 "clear and obvious," and I don't want to incur your 

7 wrath by using the word "universal" again, but if 

8 someone wanted to say to you it may not be universally 

9 accepted, so Doctor, please bring out the best, 

10 clearest, most obvious epidemiological study that 

11 demonstrates that, what would you pull out of your 

12 resources? 

13 A. Well, I would say it is universally 

14 accepted. 

15 Q. That's the best you can do? You couldn't 

16 point to any particular — 

17 A. And your preamble said that I might object 

18 to it. In this case I would not. It's universally 

19 accepted by all honest scientists that smoking is a 

20 major cause of lung cancer in humans. 

21 Q. And if someone said what is your best 

22 epidemiological study that represents that, what would 

23 you cite? 

24 A. There are a number of them, and it's not 

25 wise to say one when not one stands out. There are a 
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1 series of things that I have indicated that have been 
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summarized in various reports. I have brought with me 
two reports, the Surgeon General 1982 one and also the 
1990 one, and I think there's ample material in them, 
in the publications they refer to that provide 
incontrovertible evidence that smoke does cause lung 
cancer. 

Q. Do you believe that the best study to 
demonstrate that is the study that the Surgeon General 
relied on for the Surgeon General's ultimate 
conclusion about the relationship of smoking and lung 
cancer and other cancers? 

A. I'm not sure what you're referring to. 

The Surgeon General's report used many different 
studies and cited many different — 

Q. Is there a study that the Surgeon General 
used that you think is better than the other ones that 
he used? 

A. I wouldn't highlight any individual study. 

Q. You they're all of equal weight and 

importance? 

A. No. 


Q. Is there one that has greater weight or 
importance than the others? 

A. I wouldn't single any one out, as I've 
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indicated, like that. 

Q. If they're not all equal, is there any one 
that is — 


A. More equal than others? 

Q. Well, doesn't it follow as night the day? 

I know it's getting late, but if you listen to your 
own answer, I think you'll find that if — 

A. Counsel, if not all of A, B, C, D, E and F 
are equal, it doesn't mean to say they're not all 
equal with each other. It doesn't follow at all what 
you're saying. I just wouldn't pluck any one study 
out in epidemiology and just focus on that. I think 
all epidemiological studies have potential advantages 
and disadvantages, and one needs to consider the body 
of evidence. 


Q. Please take your time to identify which 
epidemiological studies the Surgeon General relied on, 
if any, besides the CPS-2 study when the Surgeon 
General made any comments about the relationship of 
smoking and cancer in the report that you have before 
you that's dated 1990 in the red book. 

A. Well, the 1990 report focuses on smoking 

cessation. There are many references here. I don't 
know the total number. In table 2, it lists a large 
number that give relative risks among never, former 
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1 and current smokers. I don't know if you want me 

2 to — there are a series of case control studies in 

3 table 4N, table 3. There are a series of prospective 

4 studies. I think those all relate to lung cancer. 

5 Q. Have you read each and every one of those? 

6 A. I've read the majority. I certainly 

7 haven't read them recently. I don't know about every 

8 single one. I suspect maybe not. 

9 Q. So before we break, which we need to in a 

10 moment, I know, before we come back on Friday — 
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11 A. It's after 9:00. We do need to break. 

12 Q. I know we do, and I want to be courteous 

13 to you. Just so we have an idea of how long it's 

14 going to take when we return on Friday, make sure if 

15 we can, can you describe clearly for me precisely what 

16 you believe you're going to be offering as opinions at 

17 trial? Would you do that? 

18 A. Well, I expect to be giving opinions that 

19 smoking is a cause of lung cancer, that it's 

20 established beyond any doubt, that it's not 

21 controversial in the qualified scientific community. 

22 I expect to be going through the criteria for 

23 causal inference to indicate in a broad way how such 

24 conclusions are reached, which would include that the 

25 findings are not due to chance. They're not due to 
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1 bias. There's general consistency. There's a very 

2 strong association in relative risk terms. There's 

3 evidence of dose-response relationship and biological 

4 plausibility. Those would be the key ones. I suspect 

5 I may discuss each of those. 

6 I expect I may be testifying that for smokers of 

7 the order of two or three packs a day, different 

8 studies have produced a range of increased risk. A 

9 very broad estimate would be roughly a 30-fold 

10 increased risk of lung cancer. Some studies find 

11 quite a bit less than that. Some studies find a lot 

12 more. 

13 I would expect to also be testifying that 

14 supporting causal inferences is the evidence that 

15 smoking cessation reduces lung cancer risks after a 

16 time and that they continue to reduce over many years 

17 until they reach close to those of nonsmokers. 

18 Q. At what point in time does that happen? 

19 A. Well, different studies have somewhat 

20 different estimates. Less than a relative risk of 2, 

21 and some studies reach in the range about 15 to 20, 25 

22 years after smoking cessation. That was a rough 

23 ballpark estimate. I would need to look up specific 

24 studies to give a more refined answer. 

25 Q. I'm sorry? 
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1 A. Well, you asked me about what — 

2 Q. I did, and I interrupted your answer 

3 perhaps by asking you a specific question about a part 

4 of your answer. And please finish your answer if you 

5 were going to add more. 

6 A. Another issue in causal inferences is the 

7 latency pattern. I would expect to be testifying that 

8 the cancers generally occur more than 20 years after 

9 smoking starts, not invariably, and that they may 

10 occur many more years later than that. 

11 I would expect to be testifying that there are 

12 modifying factors such as diet, but they only play a 

13 small role, and there are no other modifying 

14 factors that have dramatic impact on lung cancer 

15 risks. 

16 I would expect to be testifying that while 

17 molecular biology and genetic steps are involved in 

18 lung cancer formation, that there's no major familial 

19 pattern of lung cancer, that the causes are external. 
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even though individual susceptibility factors may 
modify risk. 

I would expect to be testifying that there have 
been a large number of attempts over the years by the 
tobacco industry to raise red herrings about smoking 
and lung cancer and, unfortunately, those attempts 
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continue to this day. 

I would expect to be stating that as far as 
causal inference goes, the evidence for any cause of 
any cancer is as strong for smoking and lung cancer as 
anything else with possible exception of asbestos and 
mesothelioma. Those are some of the things. 

I'd also expect to be testifying that there have 
been a variety of topics raised such as maybe tobacco 
is contaminated by arsenic, and maybe some people take 
up smoking because of their psychological profile and 
that causes their lung cancer, and that these theories 
have never had support in this overwhelming and 
definitively clear evidence that smoking is the 
external factor involved. 

I would expect to be testifying that there are 
other causes of human lung cancer; that these include 
arsenic, cadmium, chromium, nickel, diesel exhaust, 
bischloromethylether, PAHs, radon, and that some of 
these operate synergistically, but in no instance 
where there's a heavy cigarette smoker, or even a 
regular cigarette smoker develops lung cancer, have I 
ever — would one ever reach the conclusion that 
smoking was definitely not involved in the cancer but 
that one of these other agents caused it. 

I would expect to be testifying to the nature of 
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epidemiological studies and the methods of diagnosis 
used in each study and that the links between smoking 
and lung cancer are determined by studies which often 
have very limited clinical diagnostic information, and 
yet they very strongly show relationships with 
smoking, even though it's possible that a 
small minority of the tumors aren't lung cancer 
themselves. 

So that in reaching an opinion with a reasonable 
degree of medical certainty, there's absolutely no 
question in a case like this that smoking probably 
caused the lung cancer, even allowing for a very small 
probability that if it were not lung cancer, without 
evidence to support that, then the opinion would be 
firmly that with a reasonable degree of medical 
certainty it would cause it. 

I could go on. These are some of the things 
that I expect I may be testifying about. I think I've 
at least mentioned the sort of topics. I have not, of 
course, discussed in detail everything that I may or 
may not be asked in court. But I've tried to answer 
as best I can. It's late, 10 past 9:00, and I may 
remember some more on Friday. 

Q. Do you think you could indulge me with 

about three or four minutes so I could get an idea of 
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what we have to do? 
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A. We've already gone 10 minutes more. I've 
got an absolute rule. I've been traveling the world 
for two months. I'm jet lagged. I traveled yesterday 
again, I traveled overseas two days before that, and 
I've only had one day of full time in Oakland which is 
today. 

MR. SHINGLER: So the answer is no? 

THE WITNESS: No, I'm sorry. 

MR. BARRON: That's fine. What I am going to 
ask you to do, though, besides go home and get a good 
nights sleep, which I'm sure you'd like to do, is to 
please bring with you when we return on Friday 
whatever supporting information you believe that you 
are going to refer to for some of these opinions. 

A. I have done so tonight. I will bring it 

again. 

Q. Maybe I missed something. All I saw were 
things that were specific to Ms. Henley's case in that 
stack plus what you pulled out which was the 1990 
red-covered Surgeon General's material and the little 
other gray book. Did you have more in there? 

MR. SHINGLER: Are you referring to 
epidemiological studies that he might be relying on? 

MR. BARRON: Yes. 
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MR. SHINGLER: We'll discuss that with Madeline 
tonight and figure out what all you're going to bring, 
and maybe you can chat with Madeline tomorrow. I'd be 
concerned about him bringing thousands of studies down 
here. 

MR. BARRON: We will say I have further 
questions that will have to be scheduled at a further 
date and time, and I will speak to Ms. Chaber about 
it. 

MR. SHINGLER: Are we scheduled for 6:00 o'clock 
Friday? 

(Whereupon, the deposition was 
adjourned at 9:14 p.m.) 
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